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Findings of Fact and Conclusions of Law

Background

     As described by the appellant, the following facts are undisputed:

     The Kicking Horse Job Corps Center is an all-Indian Job Corps Program
administered by the Confederated Salish and Kootenai Tribes of the Flathead
Indian Reservation, Montana, and is under contract from the U.S. Department
of Labor.  The contract in question is in a cost reimbursable plus fixed
fee form and covered the period of time from March 1, 1983 through February
28, 1985, in a total amount of $5,564,142.00.  Subsequent to Audit Report
No. 09-5-245-03-370, all costs were finally allowed by the Contracting
Officer with the exception of the $2,709.00, which is the subject of this
Appeal, giving the reason that:

"The auditors questioned costs of $2,709.00 because the Center
leased a computer under a lease/purchase agreement and paid
interest in that amount during the audit period. 41 CFR 1-15.713-
7 . . . states, 'Interest on borrowings (however represented),
bond discounts, costs of financing and refinancing operations, .
. . are unallowable. . . ."

The parties agreed to a submission on the record.
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ISSUE

     Is the interest on the lease/purchase contract for certain equipment
an allowable cost under applicable law and regulations?

Discussion

     The appellant's main argument is that:

(1) The acquisition of computer and data processing equipment is an
expensive undertaking for which most operations initially have little
experience or knowledge regarding use, needs, growth potential, etc.  The
capital outlay is sizeable and if the equipment turns out not to meet
needs, the decision can be a costly experience if an outright purchase has
been made. Therefore, a lease/rental agreement with an option to purchase
is often the preferred approach when first making the decision to
computerize certain business functions and can offer a far greater
cost/benefit ratio than direct purchase when the overall picture is
reviewed. Otherwise, there is an understood tendency either to
detrimentally under purchase equipment and have to sacrifice essential
needs or else to grossly over-purchase and be saddled with expensive
inventory which is outdated long before it is grown into.

Additionally the appellant argues:

     (2) The Federal Procurement Regulation (FPR) at 41 CFR 1-15.712-1
allows for payment for rental purchase of data processing services; (3) the
Job Corps Director advised appellant by mailgram to purchase the equipment;
(4) the terminology of the agreement is such that lease payments are,
unlike other areas, called interest payments in Montana; (5) the Job
Training Act condones the allowance of such costs; (6) special treatment
should be accorded to the tribes. These arguments will be addressed
seriatim. (1) The first argument says in substance that if an unauthorized
contract deviation is beneficial or "reasonable" then it should be allowed.
However the argument here does not sound in "reasonableness" as discussed
in 1-15.703.1(a), but rather comes under (b) and (c):

 (b) Be authorized or not prohibited under State or local laws or
regulations
 (c) Conform to any limitations or exclusions set forth in these
principles, Federal laws, or other governing limitations as to
types or amounts of cost items.”

Accordingly, the reasonableness criterion is inapplicable.
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The arguments (2) and (3), that rental purchases are allowed generally or
were allowed and encouraged in this case are not disputed.  The only
dispute concerns "interest," payment of which is conceded to be proscribed
by the regulations.

Argument 4 seems to say that rent is called interest in Montana or
that rent is the equivalent of interest from an economic standpoint.
However, the lease that was quoted by appellant does not equate rent with
interest. Rather, the lease language clearly distinguishes one from the
other.

"12(e) Lessee represents and warrants. . . that all rentals
will be paid out of funds which are legally available for such
purposes.

"13. Option to Purchase. Lessee shall have the option to
purchase the Property at the end of the initial term or any
renewal term for a purchase price equal to the Stipulated Value
of the Property as of the end of such term plus the interest
accrued on the Principal Balance, if any, since the last rental
payment due date (see Exhibit B).

(emphasis supplied).

It would therefore appear that the term rent in this case was used in the
conventional sense:

"Rent" is compensation for use of land or property while
"interest" is a sum paid for use of money. Commonwealth v.
Philadelphia Rapid Transit Co., 134 A. 455, 458, 287 Pa. 190.

The contractor argues in (5) and (6) that the small indebtedness
should be condoned. However the authorities cited do not address the
contract regulations and cost principles here involved. If the amount is
owing, its size is not relevant.

Consideration was given to an argument that the approval of the lease
purchase agreement estops the Government from disallowing the interest
connected thereto. If there was no legal basis for allowing the interest,
approval by the contracting officer could not estop the Government from
disallowing the item. See Federal Corp Insurance Corp. Merrill, 332 U.S.
380 (1947). Further, the approval of the purchase rental agreement does not
imply that interest costs in connection therewith are also approved for
reimbursement contrary to established principles. Rather, such costs were
severable and properly the responsibility of the contractor to be paid out
of his fee.
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Interest is considered part, under applicable procurement law
principles, of profit or fee as a return on capital. Accordingly,
procurement rules proscribe cost recovery of interest to avoid duplicative
reimbursement. By analogy reference is made to Austin Co. v. U.S., 58 Ct.
Cl. 98 (1923),which held:

     Where a cost-plus contractor has incurred expenses in
securing labor and in purchasing and expediting the delivery of
materials for the contract work, he is entitled to reimbursement
therefor in addition to his agreed percentage on the cost of the
work; however, the contractor is not entitled to reimbursement
for the interest on loans to carry on work under the contract as
an allowable expense of the work.

     Similarly, Manuel M. Liodas (1971) ASBCA No. 12829.71-2 held that a
contractor was not entitled to recover interest and factoring costs claimed
in his total cost termination settlement proposal because interest and
factoring costs were not allowable under ASPR regulations or under the
contract termination provisions.  ASPR 15.205.17 provides that interest and
financing costs are not allowable, except for interest assessed by state or
local taxing authorities under certain conditions.

The cited ASPR provision was similar to 41 CFR 1-15.213-7 here in issue.

     Based on the foregoing this appeal is denied.

                                      GLENN ROBERT LAWRENCE
                                      Member Department of Labor,
                                      Board of Contract Appeals

I concur:

EVERETTE THOMAS, Vice Chairman 
Member Department of Labor, 
Board of Contract Appeals

I concur:

EDWARD T. MILLER
Member Department of Labor, 
Board of Contract Appeals

Dated: October 15, 1987 
Washington, D.C.


